IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF WEST VI RG NI A

M KE RGCSS, | NC.,
Plaintiff,

V. 11 CIVIL ACTION NO. 2:02CVv3
(Judge Keel ey)

DANTE COAL COWVPANY,

Def endant .

ORDER _GRANTI NG SUMVARY JUDGMVENT TO

DANTE COAL COVPANY

l.
PROCEDURAL HI STORY
This action was originally filed in the Circuit Court of
Bar bour County, West Virginia, in early 2002 by plaintiff M ke
Ross, Inc. ("Ross") agai nst defendant Dante Coal Conpany
("Dante"). Ross is the successor in interest to S.M Kaemmerling
("Kaemmerling"), lessor, and Dante is the successor in interest to
Badger Coal Conpany ("Badger"), |essee, under a coal |ease
originally dated April 25, 1955. In its initial conplaint, Ross
sought a tenporary restraining order as well as prelimnary and
permanent injunctions requiring Dante to refrain fromrenoving
facilities, including a tipple, |ocated on the | eased property.

In the original petition, Ross alleged that renoval of the
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facilities would violate the terns of the | ease, and sought a
court order to enforce the | ease.

Dante renoved the case to this court on January 16, 2002. At
a hearing on January 28, 2002, Ross orally asked the Court to
enjoin renoval of the facilities because the | ease had term nated
by operation of |aw followi ng Dante’s cessation of m ning
activities. As a result, Ross contended that Dante had no right
to occupy the prem ses. Because Ross’ conplaint had not nentioned
term nation of the | ease, the Court gave Ross |eave to anend its
conplaint. Meanwhile, on January 29, 2002, it granted the
prelimnary injunction sought by Ross.

On February 4, 2002, Ross filed an anmended conplaint. 1In
Count I, it sought an injunction to prohibit Dante’s renoval of
the facilities based on its original theory that renoval woul d
violate the lease. Simlarly, in Count Il, it alleged that
renmoval of the facilities directly contravened certain express
terms of the lease. In Count Ill, however, Ross sought a
decl aration that the | ease was void and unenforceable on the
ground that Dante’s cessation of mning operations had caused the
| ease to term nate automatically. Dante tinely answered the

anmended conpl ai nt.
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Thereafter, on February 28, 2002, the parties submtted an
Agreed Order that dissolved the prelimnary injunction, permtted
Dante’s renmoval of the facilities, dismssed the DEP fromthe
action and withdrew Counts I and Il of the amended conplaint. The
remai ni ng count in Ross’ conplaint seeks a declaratory judgnent
regarding the rights and obligations of the parties, especially
with regard to Dante’s obligation to mne all nerchantable coal on
the property.

During a tel ephone conference with the Court on April 1,

2002, the parties agreed that the sole remaining issue in this
case is primarily a legal question. Both parties then filed
nmotions for summary judgnent wi th supporting nenoranda of |aw, and
the case is now ripe for the Court’s consideration.
.
STATEMENT OF FACTS

The coal reserves in this case are the subject matter of the
April 25, 1955 | ease agreenent between Kaemerling and Badger, and
of certain later anmendnents to that |ease. According to the
testi mony of Senator M ke Ross, the owner of the plaintiff
corporation, Ross is the successor in interest to the | essor and

Dante is the successor in interest to the | essee.
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The 1955 | ease provides, in relevant part, that the |ease
shall continue "until all of the m neable and marketabl e coal that
can be renoved fromthe prem ses by the use of efficient,
practical and nodern nethods of mning is exhausted, unless sooner
term nated as hereinafter provided.” In addition, it provides
that the "Lessee shall work, mne and recover all the m neable and
nmer chantabl e coal in the prem ses in an efficient and workmanli ke
manner and according to the approved net hods of nodern mning."
The | ease al so provides that "a waiver by Lessor of, or failure to
enforce, any particular cause of forfeiture shall not prevent the
forfeiture and cancellation of this |lease for any other cause of
forfeiture, or for the sane cause occurring at any other tinme."

The June 30, 1966 suppl enental |ease between Kaemmerling’ s
successor intitle, R K Bogert, Jr. and others ("Bogert"), and
Badger, the January 31, 1967 royalty agreenent between Bogert and
Badger, and the March 1, 1967 | ease agreenent between Bogert and
Badger provided for the |l ease of additional |lands "to have and to
hol d” under the sanme terns and conditions as provided for in the
original |ease. The February 6, 1993 deed shows that Bogert

conveyed all of his interest in the | ease to Ross.
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Dante admts that the | eased property has not been m ned for
nore than fifteen years, and Ross has no record of any m ning on
the property since 1984. Dante admits that there are currently no
active mning operations, and has stated that the property cannot
be operated profitably at the present tine.

Ross asserts that this failure to mne | eaves at | east one
hundred forty-four mllion tons of coal on the | eased preni ses
whi ch Dante has identified as "econom cal to m ne" but has not
recovered. It further states that, since the cessation of m ning
operations, the selling price for coal produced adjacent to or
near the | eased prem ses ranged from $15.00 to $30.00 per ton.
Senator Ross testified at the hearing that the price per ton is
currently higher than that. Ross argues that, if the coal were
m ned today, it could potentially receive mllions of dollars in
royalties on the | eased prem ses rather than the "appallingly | ow
royalty rate" of ten cents per ton

According to Dante, however, review of certain additiona
facts that were known to Ross at the tinme of the purchase in 1993,
as well as facts that have occurred since that time, is necessary
to conpletely understand the equities of the case. Dante clains

t hese facts show that the royalty rate is not "appallingly |ow "
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as Ross clainms, but rather is a substantial rate under the
ci rcunst ances.

First, Dante argues that Ross knew it was purchasing a |ong-
termlease with a lowroyalty rate, and used this fact to its
advantage in negotiating a very favorable purchase price. Dante
notes that the purchase price of $300,000 is equal to 2/10 of one
cent per ton of coal, nuch less than the royalty paynent.

Mor eover, it clainms Ross knew or should have known that it was
buyi ng high sulfur coal, which has a limted market. Dante
further posits that Ross nust have known that coal production had
been steadily declining in northern West Virginia for a nunber of
years, that there were few active coal operations in Barbour
County, and that there had been no mning on the | eased prem ses
since 1984.

Furthernore, contrary to Ross’ assertions, Dante counters
that it has not physically abandoned the property and has no
intention to do so. It points to its continued physi cal
possessi on and control of the prem ses, including nmaintenance of
an of fice and enploynment of at |east one full-time enpl oyee on the
prem ses. Dante also argues that it has paid all maintenance

costs, maintained the necessary permts, and remains prepared to

Page 6



Mike Ross, Inc. v. Dante Coal Company 2:02CV3

ORDER GRANTING SUMMARY JUDGMENT

re-commence operations in the event that market conditions pernit
it to conduct mning operations profitably. Additionally, it has
i nvestigated all reasonable options for devel opi ng the coa
reserves, including drilling core holes and investigating the
possibility of subleasing or selling the | ease. Dante argues that
t hese costs provide financial incentive for it to develop the
coal, but that it is sinply not econonmically feasible at this tinme
for it to do so. Finally, Dante points out that there are many
ten cents per ton leases still in effect in the coal fields of
West Virginia, which underscores the point that this royalty rate
i s neither unusual nor "appallingly |ow"
M.
STANDARD CF REVI EW

Summary judgnment is appropriate when “there is no genuine
issue as to any material fact and . . . the noving party is
entitled to a judgnent as a nmatter of law” Fed. R Civ. P.
56(c). Material questions of fact are Iimted to those whose
outcone is determ native of the substantive |egal issue in

guestion. Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248

(1986). An issue is genuine when “the evidence is such that a

reasonabl e jury could return a verdict for the nonnoving party.”
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Id. The noving party bears the initial burden of identifying
“those portions of ‘the pleadings, depositions, answers to
interrogatories, and adni ssions on file, together with the
affidavits, if any’ which it believes denonstrate the absence of a

genui ne issue of material fact.” Chelates Corp. v. Catrett, 477

U.S 317, 322 (1986) (quoting Fed. R Civ. P. 56(c)). The burden
then shifts to the respondent, who nay not rest on the pleadings,
but nmust point to specific facts showing that there is a genuine

triable issue. Anderson, 477 U. S. at 248; Kitchen v. Upshaw, 286

F.3d 179, 182 (4th Cr. 2002).
V.
ANALYSI S
A

The Applicability of Gl and Gas Case Law to a Coal Case

To anal yze this case, the Court first nust determ ne whet her
Ross is correct that case |law regarding oil and gas | eases applies
to a case involving a coal lease. In its argunent, Ross relies
al nost exclusively on the authority in oil and gas cases, which
Dante insists is inapplicable for several reasons.

First, Dante clainms that the jurisprudence of oil and gas is

al rost entirely separate fromthat of coal in Wst Virginia. It
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notes that the leading oil and gas case relied upon by Ross,

McCul  ough G I v. Rezek, 176 W Va. 638, 346 S.E. 2d 788 (W Va.

1986), although frequently cited in other oil and gas cases, is
never cited in a coal case. Second, Dante points out that, in
both form and content, oil and gas |eases are very different from
coal leases. Typically, oil and gas | eases contain habendum
cl auses that provide the |lease shall remain in effect so |l ong as
production continues. Coal |eases, on the other hand, rarely
contain such clauses, providing instead that the | ease shal
remain in effect until all of the m neable and nerchantabl e coa
has been exhausted.® Also, oil and gas |leases rarely contain a
provi sion requiring paynment of mninmumroyalties or rental
paynents. However, coal |eases often provide for m ninum
royalties or rentals.

In addition, Dante docunents the differences in oil and gas
and coal production. G| and gas production is ordinarily
conti nuous, sonetimes |asting for many consecutive years. Coal

production, by contrast, is rarely continuous, and sonetines

! The lease agreement in this case contains a dause providing that the term would “ continue until
December 31, 1973, and thereafter until al of the minesble and marketable cod that can be removed from
the premises by use of efficient, practica and modern methods of mining is exhausted, unless sooner
terminated as hereinafter provided....” Thisclauseis present in the origind lease, signed in 1955, and had
remained unchanged despite subsequent amendments to the lease in June of 1966 and January of 1967.
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i nvol ves pauses | asting several years. One reason for this is
that oil and gas is fugacious, and can be |lost to surrounding
property if not diligently captured. Coal, of course, remains in
the ground until renoved, and m ning conpani es often delay m ning
or marketing until doing so is profitable.

In reply to all this, Ross clains that oil and gas cases have

been cited in coal cases, noting in particular lafolla v. Dougl as

Pocahontas Coal Corp., 162 W Va. 489, 250 S. E.2d 128 (1978), a

case on which Dante relies heavily. Ross points out that even
lafolla cites at length the oil and gas | ease case of WIlson v.

Reserve Gas Co., 78 W Va. 329, 88 S.E. 1075 (1916), and that

lafolla al so distinguished the case of Chandler v. French, 73 W

Va. 658, 81 S.E. 825 (1914). In Chandler, the Wst Virginia
Suprene Court noted that the doctrine of abandonnent of m neral
| eases for non-exploitation is alive and well in West Virginia,

but found the doctrine inapplicable to the case:

In respect to the | essee’s duty to devel op
there is no distinction between an oil and gas
| ease and a coal lease. The difference in the
nature of the mnerals, with respect to which
the right is given, furnishes no basis for
applying to the two kinds of |eases different
rul es of construction. That the existence of
one i s known and the other unknown is no
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reason why the | essee should not be diligent
to develop in the one case as in the other.

81 S.E. at 828.

The facts in Chandler are substantially different fromthose
in the present case. There, the | ease contained no provision for
the paynent of mnimumroyalty or rental paynents, and the | essee
did not pay property taxes. These facts denonstrate a | ease nore
typical of an oil and gas |lease, and significantly different from
t he usual coal |ease. Mreover, in Chandler, the only
consideration for the |l ease was in the formof a royalty neasured
by the anopunt of mneral produced. Despite these inportant
di fferences, Ross insists that the case strongly supports its
position that cases involving oil and gas | eases are applicable to
cases involving coal |eases.

To settle this dispute, the Court need not draw a sweeping
conclusion that all oil and gas cases either apply or do not apply
to all coal cases. A nore reasonable approach is to consider the
factual background of each case. |If the facts of a particular oi
and gas case are simlar to those of a coal case, the case’s
analysis may assist a court in a coal case. On the other hand, if

there are inportant factual differences between the oil and gas
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and coal cases, such as the presence or absence of an habendum
clause or a provision for mnimmroyalty paynents, the oil and
gas case would be of little assistance in deciding a coal case.
Because such inportant factual differences typically exist, oi
and gas cases normally are not very hel pful in analyzing coal
cases. However, sone coal cases have cited to oil and gas cases,
and there is no reason why, in reviewing this coal case, this
Court should refuse to consider an oil and gas case if the
material facts are simlar.

This determ nation does not hel p Ross nmuch, however, because
nost of the oil and gas cases on which it relies do not have

m nimumroyalty or rental paynment provisions, or provisions

requiring continuous production. Still, in the remaining
anal ysis, the Court will discuss several of the cases on which
Ross relies to illustrate the significance of the factual

differences to the | egal analysis here.
B

VWhet her the Lease was Terni nated Through
Forfeiture or Abandonnent

The maj or question in this case is whether the | ease between

Ross and Dante has term nated due to abandonnent or forfeiture.
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To make that determnation, it is necessary to determ ne whether
Dante had any express or inplied duty to m ne.

Dante did not have any express duty either to mne
continuously or to act with reasonable diligence. The coal |ease
did not contain an habendum cl ause providing that the | ease would
remain in effect so | ong as production continued. Rather, it
contained a termclause providing that the | ease would remain in
effect until the supply of m neable and nerchant abl e coal was
exhausted. Unlike in many coal |eases, the | ease did not contain
any clause requiring Dante to act with reasonable diligence.
Therefore, Dante’s cessation of production did not violate any
express | ease provision.

Dante also had no inplied duty to mne. The |ease agreenent
provi ded for annual mninmumroyalty paynents. This provision
suggests that the parties anticipated there m ght not be
continuous mning. Courts have generally inposed an inplied duty
to act with reasonable diligence only when there is no provision
requiring paynent of mninmumroyalties or rentals. This nakes
sense because mnimumroyalties or rental paynents are designed to
ensure that the | essor receives a return on its investnent

regardl ess of whether there is actual production, and also to
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protect the |l essee in case production becones tenporarily
i npossi bl e or unprofitable.

Mnimumroyalties or rentals serve as a substitute for a due
di l i gence provision and extend the | ease despite periods of |ow

producti on or non-production. See lafolla, 162 W Va. at 490

(syl I abus point 2)(absent extraordinary circunstances, |ease
providing for m ninmumrental paynment could not be considered
abandoned during its termfor failure to exploit mnerals so |ong
as mnimmrental paynments were regularly tendered); Goodwin v.
Wight, 163 W Va. 264, 255 S.E. 2d 924 (W Va. 1979) (| ease was
term nated because | essee failed to produce and did not pay
royalties or rentals to keep the lease in effect); Begley v.

Peabody Coal Co., 978 F. Supp. 861 (S.D. Indiana 1997) (although

the inplied obligation of diligent m ning has been w dely

recogni zed by courts, it is a narrow principle, and it does not
apply when the parties to the | ease provide for sonme substanti al
anount of advance royalties or other assurance of income to the

| essor in the event the | essee does not mne at all; Dulin v.
West, 35 Colo. App. 6, 528 P.2d 411 (Colo. 1974) (where m ni mum
royalties and annual rentals provided for in | ease are reasonably

substantial in relation to anticipated return fromthe property,
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they are in effect an agreed conpensation to the |lessor for the
| essee’s failure to achi eve reasonabl e production); Archer v.

Mount ain Fuel Supply Co., 102 Idaho 852, 642 P.2d 943 (ldaho 1982)

(courts have not inposed an inplied-in-law obligation to m ne
separate and apart fromthe | anguage of an agreenent, where
substantial consideration was paid in exchange for a m ning

| ease). These cases suggest that, where there is no | ease

requi rement of continuous production or due diligence, and where
m nimumroyalty paynents are nmade as required by the |l ease, there
has been no forfeiture or abandonment through non-production.

Christian Land Corp. v. C. & C. Co., 188 W Va. 26, 422

S.E. 2d 503 (W Va. 1992)(per curiam, is the only West Virginia
case findi ng abandonment of the coal |ease despite the presence of
a mninmumrental paynment provision. The facts of that case,
however, are quite unlike those in the instant case. The | essee
coal conpany in Christian had its mning permts revoked and was

i n bankruptcy proceedings. 422 S. E 2d at 505. Under the
bankruptcy court’s order, the coal conpany had no conti nui ng
obligation to nake | ease paynents or nmaintain any West Virginia
interest in the property. 1d. 1In the context of these facts, the

West Virginia Suprenme Court of Appeals concluded that the coal
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conpany’s loss of its mining rights, and its failure to even
attenpt to regain those rights, constituted abandonnent of the
|l ease. 1d. at 507-08.

Here, by contrast, Dante has continued its paynents as due
under the |l ease, and there is no indication that it will cease
doing so. Morreover, Dante’s permts have not been revoked,
al though they are in inactive status.

Abandonnent requires both physical abandonnment and an intent

to abandon, Martin v. Consolidated Coal & Gl Co., 188 W Va. 26,

422 S.E. 2d 503 (W Va. 1992), and depends on the particul ar
circunstances of each case. |1d. Here, Dante has continued to

mai ntain the property and has paid a mai ntenance crew. It has
drilled test holes and explored the possibilities of subleasing or
selling its interest. It has paid property tax reinbursenents and
m ni mum annual royalty paynents to Ross, and kept all pernits
active so it could begin to mne if doing so becane plausible.
These actions clearly indicate that Dante had no intention to
abandon, and did not physically abandon, the property. Thus, the
Court concludes it has not abandoned the | ease. Because there

has been no abandonnent or forfeiture of the |ease, the | ease
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remains in effect and Dante retains its rights under the |ease to
be on the property.
C.

VWhet her Reformation of the Lease Agreenent is Appropriate

Ross asserts that, if the | ease has not termnated, it should
be reforned because it is inequitable or unconscionable to enforce
a lease with such an "appallingly Iow' mninmumroyalty rate.

Dante argues that, when all of the facts of the case are

consi dered together, the royalty rate is not "appallingly |ow "
but, rather, is exactly what Ross bargained for. It appears that,
at the tinme of the sale, both Ross and Bogert knew the coal was
subject to a long-termlease with a lowroyalty rate. It follows
that this necessarily hel ped Ross obtain a favorabl e purchase
price. Also, Ross was aware that there was a limted coal market
in the area, particularly for the high-sulfur coal reserved in the
| ease, and knew that there had been no production on the prem ses
for many years. In light of these facts, the m ninmumroyalty
paynment is not appallingly low It is what was bargai ned for, and

is a reasonably substantial return on the investnent, particularly
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when one considers that Ross does not bear the cost of maintenance
or taxes.

In addition to these basic equitable considerations, Dante
correctly points out that reformation is only a renmedy in West
Virginia for nutual m stake of fact. Because there is no evidence
that there was nutual m stake of fact, or even m stake of one
party, in negotiating the original |ease or subsequent transfers
of the interests, there is no legal or equitable basis for
reform ng the | ease agreenent in this case.

Inits brief, Dante al so argues that Ross has waived his
right to contest the validity of the | ease agreenent by operation
of the doctrine estoppel. 1In light of the Court’s ruling that the
| ease agreenent was not term nated through forfeiture or
abandonnment, and that the agreenment should not be reforned, it

need not address this issue.
D

Whet her the Doctrine of Reasonabl e Expectations
Applies to this Case.

To protect its interests, Ross urges the Court to engraft the
doctri ne of reasonabl e expectations onto the case | aw of coa
| eases. Even if this doctrine were applicable, however, it would

be of no help to Ross in the present case.

Page 18



Mike Ross, Inc. v. Dante Coal Company 2:02CV3

ORDER GRANTING SUMMARY JUDGMENT

The doctrine of reasonable expectations is primarily a
doctrine of insurance law. |In an insurance context, the doctrine
states that the objectively reasonabl e expectations of applicants
and i ntended beneficiaries regarding the terns of insurance
contracts will be honored, even though pai nstaking study of the
policy provisions woul d have negated those expectations. MMbhon

& Sons, Inc., 356 S.E. 2d at 495. In other words, where the

i nsured has a reasonabl e expectation of coverage under a policy,
the insured should not be subject to technical encunbrances or
hi dden pitfalls.

Before the doctrine of reasonabl e expectations is applicable
to an insurance contract, however, there nust be an anbiguity

regarding the ternms of that contract. Nat’l Mit. Ins. Co. v.

McMahon & Sons, Inc. 177 W Va. 734, 741, 356 S.E.2d 488, 496 (W

Va. 1987)(citing Soliva v. Shand, Mirahan & Co., 176 W Va. 430,

345 S. E. 2d 33, 35-36 (1986)). The requirenent of anmbiguity is based
on the fact that the doctrine is essentially a rule of
construction, and unambi guous contracts do not require
construction by the courts. Thus, even if the doctrine generally

applied in coal |ease cases, sonmething no West Virginia court has
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held, it would not apply to the present case because the | ease
agreenent is unanbi guous. ?
V.
CONCLUSI ON

Ross’ claim against Dante fails because there is no express
or inplied duty on the part of Dante to m ne continuously or to
operate with due diligence. The mninum annual royalty paynent
has mai ntained the |lease in effect despite Dante’s period of non-
production. Thus, Dante has not forfeited its rights under the
| ease due to its failure to produce. |In addition, it neither
physi cal | y abandoned nor intended to abandon the property, so the
| ease was not term nated through abandonnent. Furthernore, there
are no legal or equitable grounds for reformation of the |ease
agreenent. Finally, the doctrine of reasonabl e expectations is
i napplicable to the present case. Accordingly, the |ease
agreenent remains in full effect. For the reasons stated, the
Court DENI ES Ross’ notion for Sunmmary Judgnent and GRANTS Dante

Coal’s motion for Summary Judgnment. The Court enters JUDGVENT f or

2 And even if the contract were ambiguous and the doctrine did apply, it still would not help Ross
because any expectations of continuous production or higher royaty rates which Ross might have had were
unreasonable in light of dl the circumstances of this case.
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t he defendant, Dante Coal Conpany, and DI SM SSES the case with
prej udi ce.

It is so ORDERED.

The Clerk is directed to transmt copies of this Oder to

counsel of record herein.

DATED:. Septenber _25, 2002.

/sl
| RENE M KEELEY
UNI TED STATES DI STRI CT CHI EF JUDGE
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